years, as the Supreme Court has recognized that "convicted prisoners do not forfeit all constitutional protections by reason of their conviction and confinement in prison." ' Where the retention of a constitutional right is consistent with a person's incarceration, that right is retained. 0 Included among those rights that might be retained are property rights."
The increasing recognition of prisoners' constitutional rights made courts less hesitant to intervene in the internal affairs of prisons to protect those rights. 2 The countervailing administrative reasons supporting the hands-off doctrine came to be seen as insufficient justification for such complete deference, and the Supreme Court put the doctrine to rest in 1974.13 stemmed from judicial concerns about separation of powers, federalism, and lack of judicial expertise in internal operations of prisons); Comment, Beyond the Ken of the Courts: A Critique of Judicial Refusal to Review the Complaints of Convicts, 72 YALE L.J. 506 (1963) (analyzing "hands-off" doctrine).
9. Bell v. Wolfish, 441 U. S. 520, 545 (1979) (dictum); see Vitek v. Jones, 445 U.S. 480 (1980) (involuntary transfer of prisoner to mental hospital implicated protected liberty interest); Jones v. North Carolina Prisoners' Labor Union, 433 U. S. 119, 129 (1977) (dictum that prisoners are entitled to rights under First Amendment); Wolff v. McDonnell, 418 U. S. 539, 555 (1974) (protected liberty interest recognized in prisoner's good-time credits; "a prisoner is not wholly stripped of constitutional protections when he is imprisoned for crime"); Procunier v. Martinez, 416 U. S. 396, 419-22 (1974) (ban on attorney-client interviews conducted by paralegals or law students employed by attorneys violated prisoners' right of access to courts under Fourteenth Amendment). See generally J. GOBERT & N. COHEN, supra note 8, at 8-9 (noting rejection of hands-off doctrine and expansion of recognized rights in past twenty years).
10. See Coffin v. Reichard, 143 F.2d 443, 445 (6th Cir. 1944 ) ("A prisoner retains all -the rights of an ordinary citizen except those expressly, or by necessary implication, taken from him by law."); see also Procunier v. Martinez, 416 U. S. 396, 422-23 (1974) (Marshall, J., concurring) (quoting Coffin for same point); Sostre v. McGinnis, 442 F.2d 178, 189 (2d Cir. 1971 ) (same). Additional support for this can be found in Proposed Standard 1.1 of the American Bar Association's Joint Committee on the Legal Status of Prisoners, as amended Feb. 9, 1981, which provides that "prisoners retain all rights of free citizens except where restrictions are necessary to assure orderly confinement and interaction, to provide reasonable protection for the rights and physical safety of the public and all members of the prison system, or as otherwise provided by the [ABA] Standards." J. GOBERT & N. COHEN, supra note 8, at 1-2 (Supp. June 1983) (discussing Proposed Standard).
11. See Parratt v. Taylor, 451 U. S. 527, 529 n.1, 540 (1981) (prisoner enjoys a protected property interest in hobby materials sent to him by mail but lost through negligence of prison officials); Wolff v. McDonnell, 418 U. S. 539, 556 (1974) ("Prisoners may . . . not be deprived of life, liberty, or property without due process of law.").
12. See, e.g., Soloway v. Weger, 389 F. Supp. 409, 410-11 (M.D. Pa. 1974 ) (prisoner's right to apply for parole was protected liberty interest); National Prisoners Reform Ass'n v. Sharkey, 347 F. Supp. 1234 Supp. , 1237 Supp. (D.R.I. 1972 ) (temporarily enjoining prison officials from interfering with prisoner associatior's meetings protected by First Amendment). See generally SoUTH CAROLINA DEP'T OF CORRECTIONS, THE EMERGING RIGHTS OF THE CONFINED at i (1972) ("The judicial system is beginning to recognize many basic rights of [prisoners] . . .rights which virtually everyone took for granted as having been forfeited by one who was incarcerated . . .).
13. Procunier v. Martinez, 416 U. S. 396, 405-06 (1974) ("[A] policy of judicial restraint cannot encompass any failure to take cognizance of valid constitutional claims whether arising in a federal or state institution. When a prison regulation or practice offends a fundamental constitutional guarantee, federal courts will discharge their duty to protect constitutional rights."). The doctrine could hold up only as long as prisoners had few protected rights; before the decline of the doctrine, judges did not need to reach the question of what rights survived incarceration. J. GOBERT & N. COHEN, supra note 8, at 8. The combined forces of an increasingly militant and assertive prison population, an emerging civil rights/civil liberties bar and the Warren Court's responsiveness to the plight of society's under-Perhaps because these developments are relatively recent, however, courts have still not developed a coherent method of analysis to apply in prison contraband cases. Indeed, the deference shown by some courts in prison contraband cases is so extreme as to be the equivalent of the handsoff doctrine. 14 In most cases, courts extend their review only to determine whether the prisoner received adequate notice that the items in question were prohibited 5 or whether adequate procedures were used to determine whether the confiscated items were indeed contraband. Courts have not even attempted to address whether a property interest exists in prison contraband or, if so, what due process requires before such an interest is terminated. In light of the recent willingness of most courts to intervene when constitutional interests are implicated, the continued failure in prison contraband cases to reach these questions suggests an implicit ruling that no property interest exists in prison contraband, or that, even if a property interest does exist, there is sufficient authority for its forfeiture. The following sections argue that both of these rulings are in error.
II. THE PROPERTY INTEREST IN PRISON CONTRABAND
To determine whether a person's right to due process under the Fifth and Fourteenth Amendments has been violated in a property case requires a two-part test. First, the court must determine whether a property interest exists. 7 Second, if such an interest does exist, the court must decide whether the requirements of due process were observed before the person was deprived of the protected interest. 8 Thus, before a prisoner may raise a constitutional claim concerning the denial or destruction of property, he must show that he holds some interest in that property. To establish a privileged set in motion the judiciary's eventual rejection of the excessive deference of the hands-off doctrine. Id. at 1-9. See generally Haas, Judicial Politics and Correctional Refonn: An Analysis of the Decline of the "Hands-off' Doctrine, 1977 DET. C.L. REv. 795 (arguing that basis for hands-off doctrine no longer exists and that judiciary has thus become effective forum for redressing prisoners' grievances).
14. See, e.g., Sullivan v. Ford, 609 F.2d 197, 198 (5th Cir.) Courts have failed to find a property interest in any prison contraband because they have failed to look to the proper "independent source of law." Courts have confused prison contraband with conventional contraband and looked for a property interest in prison contraband as such. Courts should instead begin their analyses earlier, looking not to an interest in the item as prison contraband, but to the interest held in the item before it became contraband by being brought into prison (e.g., the interest held in money earned in the course of one's employment and legally possessed outside of prison).
A. "Internal" and "External" Prison Contraband
Prison contraband may consist either of items illegal to possess only if the possessor is a prisoner, "internal" prison contraband, or of items illegal for anyone to possess, "external" prison contraband.
External prison contraband may be either "contraband per se" or "derivative contraband". Contraband per se, such as marijuana or a sawedoff shotgun, is illegal to possess regardless of the context in which it is held. Thus, no property interest can ever exist in it. 2° In contrast, derivative contraband, such as an automobile used to transport illegal narcotics, is illegal only because it has been used as part of an illegal course of action. 21 The initial property interest in derivative contraband is not lost until the item is used in violation of a statute calling for its forfeiture; 22 without such a statute, the property interest is retained and the item is not forfeited even though it may have been used in violation of the law. 23 Whether per se or derivative contraband, however, external contraband can never be the subject of any kind of property interest even before its possessor enters prison.
While many items of prison contraband (e.g., marijuana) are external contraband and thus not the subject of a property interest even before a prisoner illegally brings them into prison, internal prison contraband (e.g., money, jewelry, prohibited literature) is legally possessed before it is brought into prison, and is thus the subject of a property interest. 24 This pre-existing property interest in internal prison contraband is constitutionally protected. And just as forfeiture of a free person's interest in derivative contraband requires clear statutory authority, 2 5 forfeiture of a prisoner's property interest in internal prison contraband should also require such authority. Before a more specific discussion of the implications of this assertion, however, the Note analyzes the inconsistencies of the current treatment of prison contraband. Of course, this would not be true if the item were external contraband (e.g., narcotics or money gained through the illegal sale of narcotics) when there was a statute calling for its forfeiture. See United States v. $2500 in United States Currency, 689 F.2d 10 (2d Cir. 1982 ). In such a case, the possessor would not have had a property interest even before bringing the item into prison.
The fact that possession of internal prison contraband was legal outside of the prison not only means that a property interest existed in such contraband, but also that returning it to the prisoner upon his release or sending it to persons he designates outside of prison would not result in criminal possession. In One 1958 Plymouth Sedan v. Pennsylvania, 380 U. S. 693 (1965) , the Court drew this distinction regarding the return of confiscated contraband in the non-prison context. There state offidais, as authorized by statute, confiscated illegally manufactured liquor and the vehicle used to transport the liquor. Remanding the case for a determination of whether the search was illegal, the Court noted that a finding of illegality would require the return of the automobile but not of the liquor, as the latter was contraband per se rather than merely derivative contraband, and its return would subject plaintiff to possible criminal penalties for possession. Id. at 699.
25.
While most courts have failed to discern this distinction between contraband per se and derivative contraband with regard to prison contraband, see, e.g., Lowery v. Cuyler, 521 F. Supp. 430 (E.D. Pa. 1981) (discussed infra p. 907), one court has explicitly noted the distinction, see Balckom v. Heptinstall, 152 Ga. App. 539, 263 S.E.2d 275 (1979) , cert. dismissed, 245 Ga. 567, 267 S.E.2d 623 (1980) (disallowing permanent confiscation of $2000 because money was not inherently unlawful, i.e., malum in se, but became unlawful only under certain specific circumstances, and no statutory authority existed for confiscation). Although the court did not explicitly state that the existence of a property interest turned on this distinction, such a finding is implicit in its holding.
B. Courts' Treatment of the Property Interest in Prison Contraband
Most courts appear unaware of their failure even to discuss whether a previously protected interest was affected by the confiscation at issue. Without examining whether the property at issue is external or internal prison contraband, courts dismiss a case after establishing only that the items at issue are "contraband," 2 or require merely that prison officials provide procedural protections to determine whether the items might have been legitimately held. 2 7 Such opinions violate the spirit, if not the letter, of the cases concerning the constitutional protection of property interests. 28 Only contraband-4 in the doctrine that the mere possession of items gives rise to a property interest, valid "against all except the person who can prove a superior interest."" 5 The result, the Sell court reasoned, was that the inmate's interest could not be taken away without clear statutory authority." 6 Unable to find such authority, the court held for the prisoner.
7
Sell's analysis of the source and existence of a property interest in prison contraband, although correct in looking to state common law for the property interest and in concluding that a property interest exists, is in part flawed. Sell looked for a property interest in the items at issue as prison contraband. But the sources of state law which Sell cited were neither statutes nor prison cases. 38 Sell's language implies that because non-prisoners have a common law property interest in any property they possess, prisoners likewise have a common law interest in any prison contraband they possess.
This assertion is both novel and, by itself, insufficient. Never before had the courts in the Eighth or any other circuit recognized any kind of interest held by the possessor of prison contraband," 9 and it is doubtful that the non-prison common law cases were meant to extend to prison cases. This is particularly true in light of the fact that they were decided during periods when prisoners' constitutional rights received little judicial solicitude. 4 0 Moreover, Sell failed to deal with the position, advanced in opinions both before and after Sell, that permanent confiscation is necessary to deter prisoners from bringing contraband into prison. 4 1 Finally, the Eighth Circuit's decision did not provide the reasoning behind the finding of a property interest, but merely agreed with the district court's unre- Roth, relied upon in both Sell and Lowery, dealt with "new property. ' " 52 New property is property that originally stems from the state and that the state issues to certain individuals or groups. 53 If a plaintiff can show that the state recognizes the class of persons of which the plaintiff is a member to be entitled to the new property at issue, the resulting property interest may not be denied without due process. 5 ' In Roth, for example, the plaintiff, a non-tenured university professor, could show no source of an interest beyond a unilateral expectation in what was in effect a future employment contract. 55 He was not entitled to due process before being denied the contract. At no time did he have any right or interest in that future contract, or property; thus, nothing was being taken away from him. 5 "
In the case of internal prison contraband, however, the situation is quite different. The prisoner's possession of these items was legitimate before he brought them into prison. The prisoner therefore had a constitutionally protected interest in the items recognized by state common law, and a constitutional right to due process before the prison officials took that property interest from him through confiscation. 58 Both Lowery and Sell ask whether the state has recognized an interest in prison contraband as prison contraband. In confusing prison contraband with new property, the Sell and Lowery courts erred in where they looked for the origin of the property interest. With an item of new property, the interest always stems directly from the state, and thus where the state has not recognized an interest in the class of persons claiming to be entitled to it, no interest exists. The property interest in internal prison contraband, however, does not come directly from the state but derives from the state's common law recognition of the interest that the possessor 52. See generally Reich, The New Property, 73 YALE L.J. 733 (1964) (coining phrase). 53. Examples include welfare benefits, services, contracts, franchises, and licenses. Id. at 733. Old property, in contrast, would include traditional forms of wealth, of which the government is not the source but which are recognized by state common law.
54. See Roth, 408 U.S. at 576-78 (university professor entitled to no due process protections before "loss" of state employment contract because unable to show entitlement to contract); cf. Wolff v. McDonnell, 418 U. S. 539, 555-56 (1974) (prisoner entitled to due process before loss of statecreated good-time credits in which he had been given a liberty interest).
55. Roth had been hired for a fixed term of one academic year to teach at a state university. When the university, without explanation and without offering any opportunity to challenge its decision, did not renew his contract at the end of the year, Roth sued, claiming, inter alia, loss of property interest without due process. Roth, 408 U.S. at 566-69.
56. Whether the plaintiff in Roth in fact had more than a unilateral expectation (such as some sort of implied agreement or guarantee) may be disputed, but that is a question of fact. What is important for purposes of this Note is Roth's conclusion that where someone has never gained an interest, no due process questions are raised when he is "deprived" of it, since nothing is being taken away from him.
57. See supra p. 906. 58. See supra note 11.
Vol. 93: 901, 1984 had prior to bringing internal prison contraband into prison. 5 9 The issue is not whether an interest is gained in prison contraband as such, but whether the interest held prior to the item's entrance into prison is retained.
Lowery also fails to recognize that a prisoner does not lose all of his constitutional rights because of his conviction and incarceration, but only those expressly, or by necessary implication, taken away from him by law." 0 Although a prisoner may therefore lose his possessory rights in internal prison contraband, he does not lose his ownership rights," 1 unless they are expressly taken from him by statute, because ownership rights are not inconsistent with the needs and objectives of the prison. It is these rights to which due process protections must attach in prison contraband cases, and thus it is necessary to consider what due process requires before such rights may be taken. This protection attaches even where inmate A is found in possession of property that he did not bring into prison himself but instead received from inmate B, who did bring it in. Where B retains the interest, A may gain that interest-by trading for it or being given it-even under illegal circumstances without the threat of forfeiture to the state, so long as no express statute authorizes forfeiture. An analogous situation exists outside of prison where money is transferred in violation of gambling statutes. Money won in these circumstances and held in the gambler's exclusive possession is not subject to forfeiture without clear statutory authority, because the possessor is deemed to hold a property interest in such property. Once it has been determined that a property interest exists in prison contraband, prison officials may deny a prisoner that interest only if they employ due process. Due process for permanent confiscation of prison contraband requires both clear statutory authority and adequate procedural protections.
A. Statutory Authority Is Required
When an item in which one has a property interest is permanently confiscated, that confiscation constitutes a forfeiture. The government pays no compensation in forfeiture cases." 2 Forfeitures are not favored in the law, and will not be upheld except pursuant to clear statutory authority; 3 mere legislative acquiescence in the actions of prison officials is inadequate to justify forfeitures. 6 4 Thus, 62. In contrast, in "takings" cases the government must provide just compensation. U.S. CONsT. amend. V. The property taken has never been used in violation of the law but is merely something that the government must, by reason of public necessity, appropriate to itself (e.g., land for a highway). See J. DUKEMINIER & J. KRIER, PROPERTY 1128 -29 (1981 . A forfeiture, however, is "a divestiture of property in consequence of a default or an offense." BALLANTINE's LAW DICTIONARY 489 (3d ed. 1969 In invalidating the forfeiture, the court stated: "[Florfeitures are not favored and should be enforced only when within both the letter and spirit of the law." Id.; see also United States v. One 1977 Cadillac, 644 F.2d 500, 501 (5th Cir. 1981) ("As a general rule, forfeiture is not favored, and statutes providing for forfeiture are strictly construed."); City of Anchorage v. Thomas, 624 P.2d 271, 273 (Alaska 1981) ("We are naturally reluctant to impute to the legislature an intent to impose a forfeiture unless expressly authorized or absolutely necessary to further a legitimate public interest."). The specificity of legislative intent required by Thomas parallels that required to deprive a prisoner of constitutional rights that he would enjoy outside of prison. See supra note 10.
Courts are reluctant to give effect to forfeiture statutes even where equity or "natural justice" would support forfeiture. See King v. United States, 292 F. Supp. 767, 771 (D. Colo. 1968) (although government could take actual possession of rifle used to assassinate President Kennedy and although "natural law" or "natural justice" "demanded" forfeiture, compensation necessary in absence of statute authorizing forfeiture).
64. Legislative acquiescence should not be construed as an intent to delegate the requisite authority to confiscate prison contraband permanently because it is doubtful that many legislatures have ever considered the problem. As the Supreme Court stated:
In REv. 1162 REv. , 1188 REv. (1977 (stressing need to assure that governmental institutions, subordinate to Congress, which make decisions about fundamental rights do so courts must ensure that prison confiscations do not occur where legislatures have do not clearly intended to authorize them. 6 " Some states have exercised their power to enact express statutes with regard to permanent confiscation of prison contraband. 6 " Unfortunately, however, courts in prison contraband cases often hold general delegations of authority to prison officials to be sufficient grounds for such confiscation. 7 Although general statutes could be said necessarily to authorize only when Congress has deliberately so authorized); cf. C. BLACK, STRUcrURE AND RELATIONSHIP IN CONSTITUTIONAL LAW 88-89 (1969) (noting with disapproval that in "overwhelming majority of [police investigations] the only extrajudicial determination of the propriety or constitutionality of the conduct concerned is. . .not Congress, not the legislature, not the governor, not even the city council, but Chief Doe [the chief of police]").
Actions by the Eighth Circuit and legislatures within that jurisdiction illustrate that legislatures probably have given little or no consideration to the issue of whether contraband should be subject to permanent confiscation. Until 1977, the Eighth Circuit invariably dismissed claims regarding confiscation of prisoners' property on the ground of deference to wardens' disciplinary authority or because property claims were believed to state no civil rights action by themselves. 65. Cf. City of Anchorage v. Thomas, 624 P.2d 271, 273 (Alaska 1981) (proceeds from tax foreclosure sale of real property may not be forfeited absent clear statutory authority). An analogy may help illustrate the issue at hand. Suppose that NASA or the Pentagon, without the authorization of Congress but pursuant to its own administrative regulations, permanently confiscated any cameras brought into its facilities. Although such agencies may, as a necessary implication of the functions of their facilities, have sufficient authority to prohibit cameras or to confiscate the film in the cameras, there is no such inherent need to confiscate permanently the cameras themselves. Such a forfeiture would require explicit legislative action. See supra note 63. Because prisoners do not lose all of their rights upon conviction and incarceration, but only those which would be inconsistent with incarceration, see supra note 10, they retain the same ownership rights in prison contraband as the hypothetical visitors to NASA or the Pentagon retain in their cameras. Vol. 93: 901, 1984 temporary confiscations in order to provide for the protection, instruction, and discipline of prisoners,"" no such implication exists to authorize permanent confiscations.
First, an ownership interest in contraband is not inconsistent with the warden's need to maintain discipline and security among convicted prisoners. 6 9 Once the items are out of the prisoner's actual possession, the danger they present no longer exists.
7 0 The threat of permanent confiscation is also not a necessary deterrent, because alternative forms of discipline are available. 7 1 Second, permanent confiscation of certain types of property (e.g., large sums of money) might hinder prisoners' efforts to reestablish themselves upon their release and thus work against the goal of rehabilitation. 72 Finally, permanent confiscation raises potential problems of equity among prisoners: Loss of a given amount of property will have an unequal impact on prisoners depending on their personal financial status.
Nor is permanent confiscation of prison contraband authorized merely by reason of a prisoner's conviction. This type of discipline, a taking of his property, exceeds the limitations placed on a prisoner's constitutional rights by virtue of his conviction 7 and thus is not within prison officials' disciplinary discretion. Whereas prison officials may circumscribe certain 68. Even here, however, the warden's discretion is limited in that the prohibition must be a reasonable limitation in light of security or other legitimate concerns of the prison. Bell v. Wolfish, 441 U. S. 520, 554 (1979) . 69 . Consistent with the notion of distinguishing between possessory rights and ownership rights, see supra note 61, Sell stated:
It is familiar law that possession of property is of two kinds, actual and constructive. Granting that the prison authorities had the right to deprive the plaintiffs of the immediate actual possession and enjoyment of the funds in question, the exercise of that right did not necessarily destroy the right of the plaintiffs to have the funds deposited to their accounts on the prison books or held for ultimate return to them and thus remain in their constructive possession. 548 F.2d at 757. 70. For an example of a court that has simply missed this point, see Sullivan v. Ford, 609 F.2d 197, 198 (5th Cir.) (upholding permanent confiscations in part on basis that actual possession poses danger to prison security), cert. denied, 446 U. S. 969 (1980) . 71. For example, officials might instead deprive a prisoner of privileges or good-time credits, place him in segregation, or increase his work requirements. These alternatives may be less effective deterrents, and prison officials are in a good position to discern this. But because forfeitures are so disfavored in the law, this discretion should not be given to prison administrators unless it is clear that the legislature has so intended. See supra note 64. For examples of courts upholding permanent confiscation as a necessary deterrent, apparently due to a failure to perceive the availability of alternative forms of discipline, see Lowery v. Cuyler 283, 284-85 (1975) .
72. Where the only statutes that can be found are those which authorize temporary confiscation, officials should be required to send the property to persons outside the prison whom the prisoner has designated. The inmate has lost only the right actually to possess the property, not to transfer it as he wishes. See cases cited supra note 61.
73. See supra note 10.
liberty interests (provided they do not take more liberty than that which was lost as a result of the conviction),"" they have no discretionary power over the contraband at issue in these cases, because a prisoner's ownership interest in the contraband is neither lost, nor subject to loss, as result of the initial conviction.
B. Procedural Protections Must Be Afforded by Prison Officials
Even where statutory authority exists for permanent confiscation of a property interest in contraband, prisoners may not be deprived of it unless prison officials provide at least some procedural protections. 5 Until such protections are provided, the prisoner retains an interest in the items, 6 and unless the protections are provided within a reasonable time period, the forfeiture will be declared invalid.
vaguely required that prisoners be given "adequate procedural safeguards" and an "opportunity to justify the possession." 80 Cases not directly discussing the property interest in internal prison contraband provide some insight into other courts' visions of the minimum requirements of due process. 8 1
It is both difficult and impractical to establish in the abstract what process is due in the various cases that may arise in the prison setting. 82 The Supreme Court, however, has stated the general factors to be considered in deciding what process is due in property cases: (i) the private interest that will be affected by the official action; (ii) the risk of an erroneous deprivation of such interest through the procedures used, and the probable value, if any, of additional or substitute procedural safeguards; and (iii) the government's interest, including the function involved as well as the fiscal and administrative burdens that the additional requirement would entail. 83 The importance of a prisoner's interest will depend in large part on the value of the items. It will also vary according to whether the confiscation is temporary or permanent: Though due process protections attach even to temporary confiscations, 84 more procedural protections would be required for permanent confiscations since the prisoner loses not only his possessory interest, but his ownership interest as well. 85 The difference in accuracy that additional protections will make depends in large part on the nature of the property. With some items, such as weapons or marijuana, deter-80. Sell, 548 F.2d at 759. 81. The Ninth Circuit held the following safeguards adequate for the seizure of contraband in which no property interest was recognized: The seizure was entered into a formal log; notice was provided to the prisoner within twenty-four hours of confiscation; and there was a right of appeal to a committee whose members did not make the initial decision to confiscate. Sherman v. MacDougall, 656 F.2d 527, 528 (9th Cir. 1981) . In United States ex rel. Wolfish v. Levi, 439 F. Supp. 114, 151 (S.D.N.Y. 1977 ), aff'd sub norn. Wolfish v. Levi, 573 F.2d 118 (2d Cir. 1978 , rev'd on other grounds sub norn. Bell v. Wolfish, 441 U. S. 520 (1979) , the court said that prisoners must be given a receipt and accorded "certain [other] minimal procedures," including notice of right to respond in a reasonable and timely manner, the opportunity to meet and answer controverted evidence, and a decision with reasons, however brief.
82. The primary aim of this Note is not to discuss the advantages and disadvantages of various kinds of procedural protections, nor even to suggest which ones at a minimum must be provided. The primary aim is to show that a property interest does exist in prison contraband, and that this interest may not be abridged without clear statutory authority and some procedural protections. The present section is included to point out what considerations are pertinent when courts review the protections which are provided, and that the full panoply of protections need not be offered in every case.
83. Mathews v. Eldridge, 424 U. S. 319, 335 (1976) . 84. Fuentes v. Shevin, 407 U. S. 67, 84-86 (1972) ("[I] t is now well settled that a temporary, nonfinal deprivation of property is nonetheless a 'deprivation' in the terms of the Fourteenth Amendment .... [T] he length and consequent severity of a deprivation may, however, be another factor to weigh in determining the appropriate form of hearing . . ").
85. The Note does not dispute the principle that permanent confiscations are constitutional if no property interest is implicated as, for example, where the items are contraband per se or where there is adequate statutory authority for permanent confiscation, see statutes cited supra note 66. Vol. 93: 901, 1984 mining what they are and that their possession is illegal is quite simple. With other items, however, such as literature that the warden deems pornographic or otherwise dangerous to prison discipline and security, the determination may be more difficult. Protections required will also depend on whether the prisoner, in his initial complaint, admits that the property was contraband. 6 The government's interest will vary according to the nature of the property, the urgency of the need to remove it from the prisoner's possession, the difficulties presented in storing it, and the procedural protections that would be required to determine whether or not it is in fact contraband.
CONCLUSION
Rather than continuing to dismiss prison contraband cases, courts should address the basic due process questions presented. When courts do address these questions, they should avoid the error of confusing internal with external prison contraband and of looking to whether the state has recognized a property interest in prison contraband as such. Instead, courts should note that the property interest held outside the prison is retained even after the property is brought into the prison. Finally, courts must recognize the requirements of due process and demand that a prisoner's property not be permanently confiscated absent clear statutory authority and unless adequate procedural protections have been provided.
-Michael 0. Hill

86.
In United States v. Storer Broadcasting Co., 351 U. S. 192 (1956) , the Supreme Court significantly limited the extent of an applicant's hearing right by allowing the FCC to deny a hearing to broadcast license applicants who were plainly and automatically disqualified by its regulations. Where the regulations were reasonable and the plaintiff's application failed on its face to meet the regulations' requirements, the Court permitted the FCC to preclude plaintiff from having a full hearing. The Court's holding should not be taken to mean that the plaintiff was not entitled to at least some procedural protections (e.g., a review of the application to discern whether or not it did in fact plainly fall outside of the regulations' ambit). As stated in Wolff v. McDonnell, 418 U.S. 539, 557-58 (1974), the plaintiff was entitled to "some kind of hearing." A "hearing," however is a "verbal coat of too many colors," Friendly, "Some Kind of Hearing," 123 U. PA. L. REv. 1267, 1270 (1975) (quoting United States v. Tucker Truck Lines, Inc., 344 U.S. 33, 39 (1952) (Frankfurter, J., dissenting)), and in some cases even procedures as sketchy as those given in Storer might meet the test, id. at 1272-73.
